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U.S. Customs Service 


Treasury Decisions 


(T.D. 89-43) 


EXTENSION OF ANALYSES FOR WHICH COMMERCIAL 
LABORATORIES HAVE BEEN ACCREDITED TO PERFORM 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Publication of additional analyses for which certain Cus- 
toms-accredited commercial laboratories have been approved to 
perform. 


SUMMARY: On July 1, 1988, (T.D. 88-37) Customs published a 
comprehensive list of approved gaugers and accredited laboratories 
along with the commodities they were approved to analyze or 
gauge. Subsequent to this publication certain accredited laborato- 
ries were granted additional accreditations to perform analyses 
which had not been originally listed. Customs is publishing a list of 
supplemental accreditations. 


SUPPLEMENTARY INFORMATION: 


Part 151 of the Customs Regulations provides for the acceptance 
of gauging reports and analysis reports from Customs-approved 
commercial gaugers and Customs-accredited commercial laborato- 
ries, respectively, for certain products. Section 151.13(f) requires 
that notices of approval of these organizations and individuals be 
published in the Federal Register and the Customs BuLLeTiIn. A com- 
prehensive list of approved commercial gaugers and accredited com- 
mercial laboratories was published in both the Federal Register and 
the Customs BULLETIN, on July 1, 1988. Since this comprehensive list 
was published, individual approvals, accreditations and revocations 
of commercial gaugers and commercial laboratories have been pub- 
lished as required by Section 151.13(f) C.R. However, extensions for 
laboratories to analyze additional commodities have not been pub- 
lished. The purpose of this notice is to publish the additional analy- 
ses for which commercial laboratories have been accredited. 

The accreditations of the organizations and individuals listed in 
the table are effective in all Customs districts. 


EFFECTIVE DATE: March 31, 1989. 
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FOR FURTHER INFORMATION CONTACT: Donald A. Cousins, 
Office of Laboratories and Scientific Services, U.S. Customs Service, 
1301 Constitution Avenue, NW., Washington, D.C. 20229 
(202-566-2446). 


Dated: March 29, 1989. 


JouN B. O’ LOUGHLIN, 
Director, 
Office of Laboratories and Scientific Services. 








EXTENSIONS GRANTED TO CUSTOMS-ACCREDITED COMMERCIAL LABORATORIES LISTING 
BEEN ISSUED TO THEIR ORIGINAL APPROVALS UNDER § 151.13(a) OF THE CUSTOMS REC 


Laboratory Analyses of Proc 


Petroleum and Sugar, S 
Name of Laboratory Petroleum Products And Mo! 


Caleb Brett U.S.A., Inc 

Camin Cargo Control, Inc. . 

Chem Coast, Inc. ............. 
Commodity Control Services Corp. ...... 
Dixie Services Inc. 

Johnnie Wilson Inspections 

P.J. Heinrici, Inc 


API gravity, § 151.13(aX2\iXA). 

Amount of sediment and water (S&W), § 151.13(aX2XiXB). 

Antiknock index, § 151.13(aX2XiXC). 

Distillation characteristics, § 151.13aX2XiXD). 

Sugar degrees determined by polariscope, § 151.13(aX2\iiXA). 

Percent soluble nonsugar solids, § 151.13(aX2\iiXB). 

Percent total sugars, § 151.13(aX2XiiXC). 

. Weight per gallon in air at 60°F, § 151.13(aX2\iiXD). 

. Identity using common or IUPAC nomenclature, § 151.13(aX2XiiiXA). 

10. Composition, giving percent by weight of each component, § 151.13(aX2XiiiXB). 
11. Weight per (Customs) ream, § 151.13(aX2)ivXA). 

12. Thickness, § 151.13(aX2XivXB). 

13, Time of transudation of water (ground gloss method), § 151.13(aX2XivXC). 
14. Percent by weight ash, § 151.13(aX2XivXD). 

15. Ingersoll glass, § 151.13(aX2\ivXE). 


1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 

9. 


[Published in the Federal Register, March 31, 





LABORATORY ANALYSES FOR WHICH EXTENSIONS HAVE 
GULATIONS (19 CFR 151.13(a)) AS AMENDED By T.D. 89-1 
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19 CFR Part 122 
(T.D. 89-44) 


DESIGNATION OF NEW HANOVER COUNTY AIRPORT, WIL- 
MINGTON, NORTH CAROLINA, FOR PRIVATE AIRCRAFT 
REPORTING 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by 
adding New Hanover County Airport, Wilmington, North Carolina, 
to the list of designated airports to which private aircraft arriving 
in the U.S. from the southern portion of the Western Hemisphere 
via the U.S./Mexican border, or the Atlantic, Pacific or Gulf of 
Mexico coasts, must report for Customs processing. This amend- 
ment is made to help relieve congested air traffic over more south- 
ern designated airports, a condition that makes it difficult to effec- 
tively conduct Customs private aircraft enforcement programs. 

The amendment was originally proposed under 19 CFR Part 6, 
and comments were solicited from the public on the proposal. In the 
interval between the publication of the proposal and this document, 


Customs has deleted Part 6 and redesignated the revised subject 
matter of that Part as a new Part 122. This action requires redesig- 
nation of the proposed amendment under Part 122 rather than Part 
6, with no effect on the substance of the subject matter. 


EFFECTIVE DATE: March 10, 1989. 


FOR FURTHER INFORMATION CONTACT: Glenn Ross, Office of 
Inspection and Control, U.S. Customs Service, 1301 Constitution Av- 
enue, NW, Washington, D.C. 20229 (202-566-5706). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of Customs efforts in its interdiction program to combat 
the program of drug smuggling by air, the Customs Regulations 
were amended in 1975 to add § 6.14 (19 CFR 6.14), providing in part 
that private aircraft arriving in the U.S. via the U.S./Mexican bor- 
der must submit advance notice of intended arrival to Customs 
(T.D. 75-201; 40 FR 33203). The section further provided that pri- 
vate aircraft must land at any one of the listed designated airports 
near the U.S./Mexican border for the first landing in the U.S. The 
purpose of the regulation was to provide Customs with increased en- 
forcement efficiency by providing tight control over air traffic arriv- 
ing from the direction of countries that are major sources of illegal 
drugs destined for the U.S. 
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Customs has amended § 6.14 several times since it was initially is- 
sued in 1975, as part of a continuing effort to fight the national epi- 
demic of illegal drugs. As part of a general revision of the Customs 
Regulations by T.D. 88-12, published in the Federal Register on 
March 22, 1988 (53 FR 9285), the air commerce regulations former- 
ly in Part 6, Customs Regulations (19 CFR Part 6), were revised and 
set forth in Part 122 in a new format. Section 122.24(a) and (b) is a 
restatement of § 6.14(d) and (g), which includes the list of designated 
airports where private aircraft must land for Customs clearance. 

For various reasons, the congested air traffic presently exper- 
ienced over southern designated airports makes it difficult to moni- 
tor effectively the arrival of private aircraft using that airspace. 
This amendment would help to alleviate the traffic congestion now 
plaguing southern designated areas. There is a direct trackable Fed- 
eral Aviation Administration air corridor form the Caribbean to 
New Hanover County Airport, which should make it a popular des- 
tination point for pilots and at the same time ease the burden on 
Customs of tracking arrivals from a known drug source area. The 
designation of New Hanover County Airport as a Customs airport 
for first landing is a continuation of recent efforts to improve Cus- 
toms’ private aircraft enforcement program. 


ANALYSIS OF COMMENTS 


In announcing the proposed addition of New Hanover County 
Airport to the list of designated airports, Customs invited members 
of the public to comment on the proposal. Some seventy comments 
were received during the comment period. All comments were 
unanimous in strongly supporting the proposal. After reviewing the 
comments, Customs has concluded that the addition of New Hano- 
ver County Airport, Wilmington, North Carolina, would indeed im- 
prove the efficiency of the private aircraft enforcement program 
and reduce traffic congestion at the already existing airports in the 
southern designated areas. As a result, the addition, as proposed, 
should be adopted as a final rule. 


EXECUTIVE OrDER 12291 


This amendment does not constitute a “major rule” as defined by 
E.O. 12291. Accordingly, a regulatory impact analysis is not 
required. 


REGULATORY FLexipitiry ACT 


It is certified that the provisions of the Regulatory Flexibility Act 
(5 U.S.C. 601 et seg.) are not applicable to this amendment because 
the rule will not have a significant economic impact on a substan- 
tial number of small entities. 
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DraFTING INFORMATION 


The principal author of this document was Earl Martin, Regula- 
tions and Disclosure Law Branch, Office of Regulations and Rul- 
ings, U.S. Customs Service. However, personnel from other offices 
participated in its development. 

List or SuBJEcts IN 19 CFR Part 122 


Air carriers, Air transportation, Aircraft, Airports. 


AMENDMENT TO THE REGULATIONS 
Part 122—Customs Regulations (19 CFR Part 122), is amended as 
set forth below: 
PART 122—AIR COMMERCE REGULATIONS 


1. The authority citation for Part 122, Customs Regulations (19 
CFR Part 122), continues to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 58b, 66, 1433, 1436, 1459, 1590, 
1624, 1644, and 49 U.S.C. App. 1509. 


§ 122.24 [Amended] 


2. Section 122.24(b), Customs Regulations (19 CFR 122.24(b)), is 
amended by inserting, in appropriate alphabetical order, ‘“Wilming- 


ton, NC” in the column headed “Location”, and on the same line, 
“New Hanover County Airport” in the column headed “Name.” 
WILLIAM VON Raap, 
Commissioner of Customs. 
Approved: March 28, 1989. 
SALVATORE R. MartTocHE, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 10, 1989 (54 FR 14213)] 





U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., April 4, 1989. 

The following are abstracts of unpublished rulings recently issued 
by the U.S. Customs Service. The abstracts are set forth to provide 
interested parties with general information regarding the types of 
issues currently being addressed by the U.S. Customs Service. By 
their inclusion herein, the rulings abstracted shall not be consid- 
ered “published in the Customs Bulletin,” within the meaning of 
section 177.10 of the Customs Regulations (19 CFR 177.10), nor do 
such abstracts establish a uniform practice. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 89-38) 
Abstracts of Unpublished Customs Service Decisions 


Commopity CLASSIFICATION 


C.S.D. 89-38(1)—Commodity: Anvil blanks. A cold headed or cold 
formed part of a power impact wrench, approximately 2-%c in- 
ches long, press forged in the general shape of a T-bolt, but with 
a rounded upper shaft tapering to a square end. After importa- 
tion, the shaft is ground to remove rust and scale and the wings 
or ears machined to round the edges. The surface of the blank is 
then hardened by heating it in contact with a high-carbon mate- 
rial (carburizing), then final cleaned by shot preening and pilot 
holes drilled in each wing. Classification: The HTSUSA provision 
applicable to the anvil blank is subheading 8467.92.0090, parts of 
pneumatic tools for working in the hand. Document: Has. ruling 
letter 082257, dated December 1, 1988. 


C.S.D. 89-38(2)}—Commodity: Bags. Several styles of cotton bags de- 
scribed as tote bags, duffle bags, and plumbers’ bags. Classifica- 
tion: The bags at issue are classifiable under subheading 


7 
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4202.92.1500, HTSUSA, as travel, sports and similar bags, with 
outer surface of textile materials. The school satchel is classifia- 
ble under subheading 4202.12.40, HTSUSA, which provides for 
travel, sports and similar bags, school satchels and similar con- 
tainers, with outer surface of textile materials. Textile category 
369. Document: Hgs. ruling letter 082271, dated December 1, 
1988. 


C.S.D. 89-38(3)—Commodity: Bags. Polyethylene plastic bags to be 
used in retail stores to pack produce. Classification: Plastic pro- 
duce bags are classifiable under 3923.21.00, HTSUSA, as articles 
for the conveyance or packing of goods, of plastics, sacks and 
bags, of polymers of ethylene. Document: Hgs. ruling letter 
081876, dated November 22, 1988. 


C.S.D. 89-38(4)—Commodity: Bicycle combination kit which con- 
tains a combination bicycle lock with integral chain, a tube of ce- 
ment, connecting chain links, a tire gauge, rubber patches, a 
dumbell wrench, a safety washer, cable clips, a spoke wrench, 
valve caps, and a scraper. Classification: Items are classifiable 
separately. The plastic clips in subheading 3926.90.9050, HT- 
SUSA; the valve caps in subheading 3923.50.0000, HTSUSA; the 
rubber patches in subheading 4016.99.5050, HTSUSA; the scrap- 
er in subheading 8205.59.5560, HTSUSA; the dumbell wrench 


and the spoke wrench in subheading 8204.11.0060, HTSUSA; the 
combination lock in subheading 8301.10.2000, HTSUSA; the tire 
gauge, in subheading 9026.20.8000, HTSUSA; the washer in sub- 
heading 7318.22.0000, HTSUSA; and the connecting chain links 
in subheading 7315.19.0000, HTSUSA. Document: Has. ruling let- 
ter 082052, dated December 5, 1988. 


C.S.D. 89-38(5)—Commodity: Blanks, of metal. alloy, Reconsidera- 
tion of Customs ruling letter 554015/727943 concerning eligibili- 
ty for partial duty exemption under TSUS 807.00, (subheading 
9802.00.80, HTSUSA), and exemption from country of origin 
marking requirements under section 304 of the Tariff Act of 
1930, as amended. Classification: Imported blanks which are sub- 
ject to both annealing and electroplating processes in the U.S. 
are substantially transformed for country of origin marking pur- 
poses and may be considered fabricated components, products of 
the U.S. for purposes of TSUS item 807.00. The manufacturer 
will be considered the “ultimate purchaser” for country of origin 
marking purposes under section 134.1(d), Customs Regulations 
(19 CFR 134.1(d)), merchandise subsequently assembled abroad 
with the annealed and electroplated contacts will qualify for par- 
tial duty exemption under TSUS item 807.00, upon return to the 
U.S. and compliance with the documentation requirements of 19 
CFR 10.24. Headquarters ruling letters 063117 and 554015/ 
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727943 are modified accordingly. Document: Hgs. ruling letter 
555101, dated November 15, 1988. 


C.S.D. 89-38(6)—Commodity: Boots. Men’s cold weather pac-boot (a 
high laced waterproof boot), has a vulcanized rubber bottom that 
rises approximately 4 inches, upper is full grain leather stitched 
to the molded bottom, and a removable imitation wool felt liner. 
Classification: The men’s cold weather pac-boot is classifiable 
under subheading 6403.91.50.80, HTSUSA, as footwear with out- 
er soles of rubber and uppers of leather, covering the ankle, for 
men. Document: Hgs. ruling letter 081965, dated November 30, 
1988. 


C.S.D. 89-38(7)—Commodity: Boots. Style one is a man’s waterproof 
wadding boot, 2-ply chest wader of molded vulcanized construc- 
tion. The external surface above the rubber boot consists of a ny- 
lon fabric bonded onto a fully vulcanized rubber shell. The second 
style is a man’s 3-ply hip wader of molded and vulcanized con- 
struction. The external surface of the upper consists almost en- 
tirely of a canvas material bonded to a rubber backing, fully 
lined with a textile fabric. Classification: Both styles of footwear 
are classifiable under subheading 6404.19.20, HTSUSA, which 
provides for footwear with outer soles of rubber and uppers of 
textile materials, other, designed to be worn over or in lieu of, 
other footwear as a protection against water, oil, grease or chemi- 
cals or cold or inclement weather, for men. Document: Hgs. rul- 
ing letter 081746, dated December 1, 1988. 


C.S.D. 89-38(8)—Commodity: Catalytic converter. The applicability 
of duty exemptions under HTSUSA subheadings 9801.00.10 and 
9802.00.80 to core elements of catalytic converters assembled in 
Japan. Classification: Elements of catalytic converters assembled 
into catalytic converters and subsequently assembled into ex- 
haust systems will be improved in condition by welding assembly 
operation. Thus, while HTSUSA subheading 9801.00.10, is inap- 
plicable, HTSUSA 9802.00.80 is applicable and allows partial du- 
ty exemption for returned U.S. componenis. Document: Has. rul- 
ing letter 555203, dated December 12, 1988. 


C.S.D. 89-38(9)—Commodity: Crude oil refined in Canada and re- 
turned to the U.S. in the form of gasoline. Classification: Crude 
oil sent to Canada to be refined into gasoline is classifiable under 
subheading 2710.00.15, HTSUSA, as petroleum oils, motor fuel, 
and gasoline. Document: Hgs. ruling letter 082425, dated Decem- 
ber 1, 1988. 


C.S.D. 89-38(10)—Commodity: Cushion. A shoulder cushion de- 
signed to assist in carrying luggage, composed of a foamed poly- 
ester plastic pad with a polyester-cotton blend fabric cover. The 
cushion is to be attached to a luggage strap. Classification: The 
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shoulder cushion is classifiable under subheading 3926.90.9050, 
HTSUSA, which provides for other articles of plastics and arti- 
cles of other materials of heading 3901 to 3914, other. Document: 
Has. ruling letter 081923, dated December 1, 1988. 


C.S.D. 89-38(11)—Commodity: Fabric. Whether certain fabric ex- 
ported to Canada for a brushing operation qualifies for a partial 
duty exemption under TSUS 806.20 (subheading 9802.00.40, HT- 
SUSA), when re-imported into the U.S. Classification: The pro- 
cess of brushing the fabric in Canada constitutes an “alteration,” 
upon its return to the U.S. and compliance with the require- 
ments of 19 CFR 10.8, the fabric will be entitled to classification 
under TSUS 806.20 (9802.00.40, HTSUSA). Document: Has. rul- 
ing letter 555124, dated November 1, 1988. 


C.S.D. 89-38(12)—Commodity: Fertilizer. Sulfur-coated muriate of 
potash (SCMOP). Classification: SCMOP is classifiable under sub- 
heading 3104.20.00, HTSUSA, potassium chloride. Document: 
Has. ruling letter 081768, dated December 1, 1988. 


C.S.D. 89-38(13)—Commodity: Floor mats. Automobile floor mats 
consisting of a fabric with a PVC sheet acting as a backing mate- 
rial. Classification: The automobile floor mats are classifiable 
under subheading 5705.00.2030, HTSUSA, as other textile floor 


coverings, other of man-made fiber. Document: Has. ruling letter 
080631, dated December 1, 1988. 


C.S.D. 89-38(14)—Commodity: Food product. Powdered nutritional 
food that must be mixed with water prior to use. The product is 
ingested either orally or through a feeding tube by patients in a 
hospital. Classification: The powdered food product is classifiable 
in subheading 2106.90.60, HTSUSA, which provides for food 
preparations not elsewhere specified or included. Document: Has. 
ruling letter 081416, dated December 1, 1988. 


C.S.D. 89-38(15)—Commodity: Footwear. Athletic shoe with ever- 
skin overlays on a canvas upper. Classification: The athletic shoe 
is classifiable under 6404.11.2030, HTSUSA, as footwear with 
outer soles of rubber or plastics, tennis shoes, basketball shoes, 
gym shoes, training shoes and the like, having uppers of which 
over 50 percent of the external surface area is leather. Document: 
Has. ruling letter 081620, dated November 30, 1988. 


C.S.D. 89-38(16)—Commodity: Footwear. Several samples involved. 
Number 1 is a three eyelet oxford with padded collar and tongue. 
Number 2 is a penny loafer. Sample A is a three eyelet moccasin 
type upper which is closed at the bottom. Sample B is a loafer 
type upper with a tongue. Sample C is identical in design to Sam- 
ple B except that the vamp was not dried on a last. Classifica- 
tion: Samples 1 and 2 are classifiable under subheading 
6406.10.0500, HTSUSA, as parts of footwear, removable insoles, 
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heel cushions and similar articles uppers and parts thereof, 
formed uppers, of leather or composition leather, for men, youths 
and boys. Samples A, B and C are classified under subheading 
6406.10.65, HTSUSA, which provides for parts of footwear uppers 
and parts thereof, other of leather. Document: Hgs. ruling letter 
082075, dated December 1, 1988. 


C.S.D. 89-38(17)—Commodity: Fruit spreads consisting of 40 percent 
fruit to 28 percent sugar and 25 percent glucose syrup. Classifica- 
tion: The fruit spreads are classifiable under the provision for 
fruit, otherwise prepared or preserved, whether or not containing 
sugar or other sweetening matter in HTSUSA subheadings 
2008.30.4000-2008.99.2000. Document: Has. ruling letter 081382, 
dated December 1, 1988. 


C.S.D. 89-38(18)—Commodity: Grass. Artificial grass used to cover 
indoor and outdoor athletic surfaces. Samples submitted were in 
finished and unfinished form. Classification: The two forms of ar- 
tificial grass are classified under subheading 5703.30.0090, HT- 
SUSA, which provides for carpets, and other textile floor cover- 
ings, tufted, of other man-made textile materials, other, textile 
category 665. Document: Hgs. ruling letter 081903, dated Nov- 
ember 25, 1988. 


C.S.D. 89-38(19)—Commodity: Luggage. A shoulder tote constructed 
of paper yarns and man-made fiber yarns. Classification: The 
shoulder tote is classified under subheading 4202.92.2000, HT- 
SUSA, which provides suitcases, traveling bags, handbags, 
purses, sports bags, with outer surface of plastic sheeting or of 
textile materials of vegetable fibers and not of pile or tufted con- 
struction, other, textile category 870. Document: Hgs. ruling let- 
ter 082443, dated November 21, 1988. 


C.S.D. 89-38(20)—Commodity: Motor vehicles. The applicability of 
partial duty exemption under HTSUSA subheading 9802.00.80, 
to certain U.S. fabricated components to be assembled in Mexico 
into automobile engines which will be shipped through the U.S. 
pursuant to a transportation and exportation entry to Japan 
where they will be assembled into finished motor vehicles. Classi- 
fication: Assembled articles, initially entered under a transporta- 
tion and exportation bond not for consumption, are eligible for 
the partial duty exemption under HTSUSA subheading 
9801.00.10, when subsequently entered for consumption, as HT- 
SUSA subheading 9801.00.10, eligibility is determined when the 
article is entered for consumption. Document: Hgs. ruling letter 
555030, dated December 9, 1988. 


C.S.D. 89-38(21)—Commodity: Raincoats. Women’s raincoats knee- 
length with a light weight woven plaid lining and a much heavi- 
er woven outershell, a self fabric belt, and a detachable hood. The 
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outershell is stated to be 65 percent polyester and 35 percent cot- 
ton. Sample swatches of fabric were submitted. Each sample has 
an application of plastics material on its inner surface. Classifi- 
cation: The raincoats made of fabrics such as the submitted 
swatches are classifiable under subheading 6202.13.4005, HT- 
SUSA, textile category 635. 


C.S.D. 89-38(22)}—Commodity: Scissor holders. The textile scissor 
holder is a knife-shaped article composed of 60. percent cotton 
and 40 percent polyester with two scissor pockets. Classification: 
The scissor holder is classified under subheading 6304.92.0000, 
HTSUSA, which provides for other furnishing articles, excluding 
those of heading 9404, other, not knitted or crocheted, of cotton, 
textile category 369. Document: Hgs. ruling letter 082448, dated 
November 30, 1988. 


C.S.D. 89-38(23)—Commodity: Skirts. Ladies pleated skirts, made of 
textile fabrics from the U.S. and foreign origin, assembled in Bar- 
bados and shipped back to the U.S. for final processing. Classifi- 
cation: Allowances in duty may be made under subheading 
9802.00.80, HTSUSA, for the cost or value of the components of 
US. origin to be assembled into the ladies’ pleated skirts in Bar- 
bados, upon compliance with the applicable Customs Regulations 


(19 CFR 10.11-10.24). Document: Has. ruling letter 554987, dated 
December 22, 1988. 


C.S.D. 89-38(24)—Commodity: Sweat shirts. The applicability of par- 
tial duty exemption under TSUS item 807.00, as well as visa, quo- 
ta and country of origin marking requirements to certain sweat 
shirts imported from Jamaica. Classification: The applique opera- 
tion in Jamaica does not qualify the returned textile articles for 
the partial duty exemption in TSUS item 807.00 (9802.00.80, HT- 
SUSA), if the sweat shirts are modified in accordance with this 
ruling, prior to their export to Jamaica, then the sweat shirts 
will be assembled within the meaning of the regulation, and 
qualify, upon their return to the U.S. and compliance with the 
documentary requirements, for partial duty exemption under 
TSUS item 807.00 (9802.00.80 HTSUSA). The returned sweat 
shirts will be considered products of Jamaica and must be 
marked accordingly, and will be subject to all applicable visa and 
quota requirements. Document: Hgs. ruling letter 555102, dated 
November 21, 1988. 


C.S.D. 89-38(25)—Commodity: Sweater. A knit long sleeve crew- 
neck pullover garment of lambs wool, rib-knit cuffs, waistband, 
and neck opening. Classification: The sweater is classifiable 
under the provision for other women’s wool sweaters, pullovers, 
and similar garments, in subheading 6110.10.2080, HTSUSA. 
Textile category 438. Document: Has. ruling letter 081396, dated 
November 30, 1988. 
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C.S.D. 89-38(26)—Commodity: Tools/machines. Welding tools and 
welding machines used in the building and construction trades to 
bond single ply roofing membranes and other industrial thermo- 
plastic materials by the use of electrically-generated hot air. 
Classification: The HTSUSA provision applicable to the welding 
tools and welding machines in question is electric welding ma- 
chines and apparatus, whether or not capable of cutting; other, in 
subheading 8515.80.0080, HTSUSA. Document: Has. ruling letter 
081896, dated December 1, 1988. 


C.S.D. 89-38(27)—Commodity: Towel. A surgical towel made of 100 
percent cotton woven fabric shipped sealed in a sterile surgical 
pack. The towel is designed for medical use in operating rooms. 
Classification: Under the HTSUSA, the surgical towel is classi- 
fied in subheading 6307.90.9000, HTSUSA. Document: Hgs. rul- 
ing letter 082556, dated November 21, 1988. 


C.S.D. 89-38(28)—Commodity: Towel. A disposable surgical towel 
made of 100 percent cotton woven fabric shipped sealed in a ster- 
ile surgical pack. The towel is designed for a medical use in oper- 
ating rooms. Classification: Surgical towels are classified under 
the provision for other made up articles, * * * other, in subhead- 
ing 6307.90.9000, HTSUSA. Document: Has. ruling letter 082564, 
dated December 1, 1988. 


C.S.D. 89-38(29)—Commodity: Tuna. Canned tuna in water with up 
to 5 percent oil added as a seasoning to enhance the taste. Classi- 
fication: Canned tuna is classifiable under the provision for 
tunas, prepared or preserved, in airtight containers, in subhead- 
ing 1604.14.10000, HTSUSA. Document: Hgs. ruling letter 
081289, dated November 25, 1988. 


C.S.D. 89-38(30)—Commodity: Vacuum bag. A blower vacuum bag 
designed to be attached to a blower vacuum for catching grass. 
The bag is constructed of 100 percent woven polyester fabric. 
Classification: The blower vacuum bag is classifiable under sub- 
heading 5911.90.0000, HTSUSA, as a textile product and article 
for technical use. Document: Hgs. ruling letter 082150, dated 
November 30, 1988. 








U.S. Customs Service 
General Notice 


ANNOUNCEMENT OF PUBLIC FORUM; SUPER CARRIER 
INITIATIVE AGREEMENT 


AGENCY: U.S. Customs Service, Treasury. 


ACTION: Notice of public forum. Super Carrier Initiative 
Agreement. 


SUMMARY: This notice is to advise that a public forum will be 
held to announce the new Super Carrier Initiative Agreement for 
Air and Sea Carriers. 


FOR FURTHER INFORMATION CONTACT: Lewellyn Robison, 
Office of Public Affairs, (202-566-5286). 


SUPPLEMENTARY INFORMATION: 

Legitimate air and sea carriers and cargos have been utilized by 
the criminal element to smuggle illegal drugs and contraband into 
the United States and other drug user countries. 

Under 19 U.S.C. 1584(b) penalties are authorized for unmanifest- 
ed narcotic and controlled drugs and marijuana found on vessels, 
vehicles, and aircraft, unless the master or person in charge could 
not have known by the exercise of the “highest degree of care and 
diligence” of the presence of such merchandise. The Anti-Drug 
Abuse Act of 1986 extended the highest-degree-of-care-and-diligence 
standard to apply in connection with seizures and forfeitures of air- 
craft and other common carriers resulting from unmanifested nar- 
cotic drugs or marijuana to 19 U.S.C. 1594. 

In order to avoid penalties and/or forfeiture of conveyances, the 
common carrier must prove that neither he nor any officers knew, 
or by the exercise of the highest degree of care and diligence could 
have known, that controlled substances were on board. 

The Super Carrier Initiative Program was developed to meet the 
needs of high-risk carriers that have made significant efforts to pre- 
vent smuggling aboard their conveyances but have continued to ex- 
perience difficulties resulting in mounting penalties and seizures of 
their conveyances. 
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By signing the Super Carrier Initiative Agreement with the U'S. 
Customs Service, high-risk carriers agree to impose strict security 
standards at foreign and domestic terminals, facilities, and on their 
vessels to reduce their vulnerability to smuggling. 

In return, the U.S. Customs Service will provide enhanced securi- 
ty and awareness training to key carrier personnel to identify and 
prevent smuggling attempts aboard their carriers. Foreign and do- 
mestic site surveys, post-analysis seizure teams and search tech- 
niques will be provided to signatories of the agreement. Should ille- 
gal drugs continue to be found on commercial carriers, the degree of 
compliance with the terms of the agreement will be considered as a 
mitigating factor in any decision to penalize a carrier or seize a 
conveyance. 

Procedures for acceptance and certification into the Super Carri- 
er Initiative Program will be the primary issues discussed at this fo- 
rum. Members of the transportation industry are invited to attend, 
but attendees are requested to call the Office of Public Affairs at 
202-566-5286 by April 24, 1989. Attendees must give their names, 
company affiliation and telephone number. The forum will be held 
in Washington, D.C. on Monday, May 1, 1989, from 1000-1200 at 
the Departmental Auditorium on Constitution Avenue, between 
13th and 14th Streets, N.W. 


Dated: April 5, 1989. 


CuarLes R. Winwoop, 
Acting Assistant Commissioner, 
Office of Inspection and Control. 


[Published in the Federal Register, April 10, 1989 (54 FR 14310)] 





U.S. Customs Service 
Proposed Rulemaking 


19 CFR Parts 162 and 171 


PROPOSED CUSTOMS REGULATIONS AMENDMENTS CON- 
CERNING SEIZURE OF PROPERTY FOR POSSESSION OF 
CONTROLLED SUBSTANCES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations to provide certain expedited procedures when property is 
seized due to violations involving the possession of personal use 
quantities of controlled substances. The proposed procedures com- 
ply with the requirements of the Anti-Drug Abuse Act of 1988. The 
proposed regulations set forth procedures allowing an owner or in- 
terested party whose property was seized due to a violation involv- 
ing possession of a personal use quantity of a controlled substance 
to have the property returned promptly if he can establish his inno- 
cence. The proposed regulations also would require, when a viola- 
tion involving the possession of personal use quantities of a con- 
trolled substance is committed on a commercial fishing industry 
vessel that is proceeding to or from a fishing area or intermediate 
port of call or is actively engaged in fishing operations, that a sum- 
mons to appear be issued in lieu of seizure of the vessel. These pro- 
posed regulations have been prepared in conjunction with the At- 
torney General and the Secretary of Transportation; proposed regu- 
lations from these Departments on this subject area also appear in 
today’s Federal Register (April 10, 1989). 


DATE: Comments must be received on or before May 10, 1989. 


ADDRESS: Written comments (preferably in triplicate) may be sub- 
mitted to an inspected at the Regulations and Disclosure Law 
Branch, Customs Headquarters, Room 2119, 1301 Constitution Ave- 
nue, NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Harriett D. Blank, 
Regulatory Procedures and Penalties Division (202) 566-8317. 


17 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Prior to the enactment of the Anti-Drug Abuse Act of 1988 (Pub. 
L. 100-690, Title VI) (the Act), an owner whose property was seized 
by Customs for civil forfeiture pursuant to § 596 of the Tariff Act of 
1930 (19 U.S.C. 1595a(a)), § 511(a) of the Controlled Substances Act 
(21 U.S.C. 881(a)), or § 2 of the Act of August 9, 1939 (53 Stat. 1291; 
49 U.S.C. App. 782) could raise rights or defenses to forfeiture of the 
property in a petition requesting return of the property pursuant to 
Part 171, Customs Regulations (19 CFR Part 171), but there was no 
time limit in which Customs would have to make a decision on the 
petition. 

Section 6079 of the Act was passed specifically to minimize the 
adverse impact caused by prolonged detention of property seized for 
violations involving the possession of personal use quantities of a 
controlled substance. Pursuant to § 6079, such property shall be 
promptly returned where an owner can establish: (1) a valid, good 
faith interest in the property; (2) that he did not know of or consent 
to the violation; and (3) that he had at no time any knowledge or 
reason to believe that the property was being or would be used in 
violation of law; or that if he at any time had, or should have had 
knowledge that the property would be used in a violation, that he 
did what reasonably could be expected to prevent the violation. The 
statute requires the Attorney General and the Secretary of the 
Treasury to prescribe regulations allowing for the expedited admin- 
istrative procedures. 

Section 6079 also requires that at the time a conveyance is seized 
for a violation involving the possession of personal use quantities of 
a controlled substance, the officer making the seizure shall furnish 
a written notice specifying the expedited procedures to any person 
in possession of the conveyance. At the earliest practicable opportu- 
nity after determining ownership of the seized conveyance, a writ- 
ten notice is to be provided to the owner and other interested par- 
ties, including lienholders, of the legal and factual basis of the 
seizure. 

Finally, § 6079 provides that the Attorney General, Secretary of 
the Treasury and the Secretary of Transportation shall provide 
joint regulations providing for issuance of a summons to appear in 
lieu of seizure of a commercial fishing industry vessel for violations 
involving the possession of personal use quantities of a controlled 
substance. These regulations are to apply when the violation is com- 
mitted on a commercial fishing industry vessel that is proceeding to 
or from a fishing area or intermediate port of call or is actually en- 
gaged in fishing operations. Existing authority to arrest an individ- 
ual for drug-related offenses or to release that individual into the 
custody of the vessel’s master is not affected by this statute. The ju- 
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risdiction of the district court for any forfeiture incurred shall not 
be affected by the use of a summons rather than a seizure. 


PROCEDURES FORMULATED WITH JUSTICE AND TRANSPORTATION DEPARTMENTS 


Since the President signed the Act, representatives of the Depart- 
ment of Justice on behalf of the Attorney General, the U.S. Coast 
Guard on behalf of the Secretary of Transportation and the USS. 
Customs Service on behalf of the Secretary of the Treasury have 
been in consultation as directed by § 6079 of the Anti-Drug Abuse 
Act. The proposed regulations set forth below are to be read in con- 
junction with proposed regulations from the Department of Justice 
and the Department of Transportation that also appear in today’s 
Federal Register (April 10, 1989). 


PROPOSED CHANGES 


Amendments to the Customs Regulations to implement § 6079 
are proposed to be set forth in a new Subpart F of Part 171, Cus- 
toms Regulations (19 CFR Part 171, Subpart F). Other minor 
changes are proposed to the regulations in Parts 171 and 162. 

The proposed regulations are intended to supplement existing law 
and procedures relative to the forfeiture of property. Existing legal 
and equitable rights and remedies of those with an interest in prop- 
erty seized for forfeiture are not affected by these proposed 
regulations. 

The proposed regulations relate only to seizures of property due 
to violations of law involving personal use quantities of controlled 
substances. The proposed regulations define personal use quantities 
in § 171.51(b)6). This definition is intended to distinguish between 
those quantities small in amount which are generally considered to 
be possessed for personal consumption and not for distribution and 
larger quantities generally considered to be subject to distribution. 

Pursuant to § 6079 of Public Law 100-690, the proposed regula- 
tions provide two alternatives: (1) Upon receipt of a petition, Cus- 
toms will attempt to make a final administrative determination re- 
garding the disposition of property seized for particular statutory 
violations involving the possession of personal use quantities of a 
controlled substance within 21 days of the seizure. (2) If such a de- 
termination is not made within 21 days, Customs shall determine, 
within 20 days after receiving a timely submitted petition for expe- 
dited procedures, whether a petitioner established his right to have 
the property returned or whether Customs should proceed with the 
administrative forfeiture action. These alternatives are set forth in 
proposed § 171.53. 

A petitioner must establish three elements: (1) that he has a val- 
id, good faith interest in the seized property; (2) that he reasonably 
attempted to ascertain the use of the property in a normal and cus- 
tomary manner; and (3) that he either did’ not know or consent to 
the illegal use of the property or, if he knew or should have known 
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of the illegal use, he did what reasonably could be expected to pre- 
vent the violation. This is set forth in proposed § 171.52(c). 

In order to receive expedited processing, a petition must be re- 
ceived by Customs within 20 days from the date that Customs mails 
the notice of seizure (or in the case of a commercial fishing industry 
vessel for which a summons to appear is issued, 20 days from the 
date when the vessel is required to report) and shall include a com- 
plete description of the property, including identification numbers 
and the date and place of the violation and seizure; a description of 
the petitioner’s interest in the property supported by the documen- 
tation, bills of sale, contract, mortgages or other satisfactory docu- 
mentary evidence; and a statement of the facts and circumstances 
relied upon by the petitioner to justify expedited return of the 
seized property supported by satisfactory evidence. This is set forth 
in proposed § 171.52(d) and (e). 

Pursuant to proposed § 171.55, written notice of these procedures 
will be provided to the possessor of the seized property at the time 
of seizure. In addition, notice to all interested parties having a legal 
interest in the property shall be made at the earliest practicable op- 
portunity after determining ownership of the seized property. 

The proposed regulations also provide in § 171.52(b) that if a vio- 
lation involving the possession of personal use quantities of a con- 
trolled substance is committed on a commercial fishing industry 
vessel proceeding to or from a fishing area or intermediate port of 
call or actually engaged in fishing operations, the commercial fish- 
ing industry vessel shall not be seized. Instead, a summons to ap- 
pear will be issued. The vessel will be required to report on the 
date, and to the port, specified in the summons. Commercial fishing 
industry vessel is defined in proposed § 171.51(b)(2). When a com- 
mercial fishing industry vessel reports as required, an appropriate 
Customs officer will, depending on the facts and circumstances, ei- 
ther issue another summons to appear at a time deemed appropri- 
ate, execute a constructive seizure agreement pursuant to 19 U.S.C. 
1605, or take physical custody of the vessel. 

Also set forth in the proposed regulations is a provision allowing 
a monetary amount equal to the value of the seized property to be 
substituted for the seized property (substitute res provision). Pro- 
posed § 171.54, Customs Regulations, states that an owner or inter- 
ested party may pay to Customs an amount equal to the appraised 
value of seized property and have the seized property released, un- 
less the property is evidence of a violation of law or has design or 
other characteristics that particularly suit it for use in illegal 
activities. 

CoMMENTS 


Before adopting the proposal, consideration will be given to any 
written comments (preferably in triplicate) timely submitted to Cus- 
toms. Comments submitted will be available for public inspection in 
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accordance with the Freedom of Information Act (5 U.S.C. 552), 
§ 1.4, Treasury Department Regulations (31 CFR 1.4), and § 103.11, 
Customs Regulations (19 CFR 103.11(b)), on regular business days 
between the hours of 9:00 a.m. and 4:30 p.m. at the Regulations and 
Disclosure Law Branch, Room 2119, Customs Headquarters, 1301 
Constitution Avenue, NW., Washington, D.C. 20229. 


REGULATORY FLEXIBILITY Act 


It is certified that the provisions of the Regulatory Flexibility Act 
(5 U.S.C. 601 et seqg.), are not applicable to these amendments, be- 
cause the rule will not have a significant economic impact on a sub- 
stantial number of small entities. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in § 1(b) of E.O. 12291. Accordingly, no regulatory impact 
analysis has been prepared. 


DraFTING INFORMATION 


The principal author of the document was Harold M. Singer, Reg- 
ulations land Disclosure Law Branch, U.S. Customs Service, howev- 
er, personnel from other offices participated in its development. 


List or SuBJects IN 19 CFR Parts 162 anp 171 

Administrative practice and procedure, Law Enforcement, Penal- 

ties, Seizures and forfeitures. 
PROPOSED AMENDMENTS 

It is proposed to amend Parts 162 and 171, Customs Regulations 
(19 CFR Parts 162 and 171), as set forth below: 

PART 162—RECORDKEEPING, INSPECTION, SEARCH AND 

SEIZURE 


1. The general authority citation for Part 162, Customs Regula- 
tions, and the specific authority citation for § 162.22, Customs Regu- 
lations would be revised to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1624. 

* * * * * 


* * 


§ 162.22 also issued under 18 U.S.C. 546; 19 U.S.C. 1459, 1460, 
1594, 1595a, 1701, 1703-1708. 


* * * * * * * 


2. It is proposed to revise § 162.22(b), Customs Regulations, to 
read as follows: 
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§ 162.22 Seizure of conveyances. 
* * * * * * 


(b) Facilitating importation contrary to law. Except as provided in 
§ 171.52(b), every vessel, vehicle, animal, aircraft, or other thing, 
which is being or has been used in, or to aid or facilitate, the impor- 
tation, bringing in, unlading, landing, removal, concealing, harbor- 
ing or subsequent transportation of any article which is being, or 
has been introduced or attempted to be introduced into the United 
States contrary to law, shall be seized and held subject to forfeiture. 
Any person who directs, assists financially or otherwise, or is in any 
way concerned in any such unlawful activity shall be liable to a 
penalty equal to the value of the article or articles involved. 

3. It is proposed to amend § 162.31(a), Customs Regulations, by ad- 
ding a sentence at the end of the paragraph to read as follows: 


§ 162.31 Notice of fine, penalty, or forfeiture incurred. 


(a) Notice * * * For violations involving the possession of personal 


use quantities of a controlled substance, also see § 171.55. 
* * * * * * * 


PART 171—FINES, PENALTIES, AND FORFEITURES 


1. It is proposed to amend the contents of Part 171 by adding the 
contents of Subpart F to read as follows: 


PART 171—FINES, PENALTIES, AND FORFEITURES 


* * * * * * * 


Susppart F—EXPeEpDITED PETITIONING PROCEDURES 
Sec. 


171.51 Application and definitions. 

171.52 Petition for expedited procedures in an administrative forfeiture proceeding. 
171.53 Ruling on petition for expedited procedures. 

171.54 Substitute res in an administrative forfeiture action. 


171.55 Notice provisions. 
* 


% * * * * * 


2. The general authority citation for Part 171, Customs Regula- 
tions would be revised and a specific authority for Subpart F would 
be added to read as follows: 


Authority: 19 U.S.C. 66, 1592, 1618, 1624. 


- 6.4 
a. 


b. * * * 

Cc. * * * 

d. Subpart F also issued under 19 U.S.C. 1595a, 1605, 1614, Pub. 
L. 100-690. 
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3. It is proposed to revise § 171.12(b), Customs Regulations, to 
read as follows: 


§ 171.12 Filing of petition. 


(a) ** * 
(b) When filed. If a petitioner seeks expedited relief under Sub- 
part F of this part, a petition must be filed within the time frame 
stated in § 171.52(d). Otherwise, unless additional time has been au- 
thorized as provided in § 171.15, petitions for relief shall be filed 
within 30 days from the date of the mailing of the notice of fine, 
penalty, or forfeiture incurred. 
* * * 


* * * * 


4. It is proposed to amend Part 171, Customs Regulations, by cre- 
ating a new Subpart F, consisting of § 171.51 through § 171.55, to 
read as follows: 


PART 171—FINES, PENALTIES AND FORFEITURE 


* * * * * 


SuBparT F—EXPEDITED PETITIONING PROCEDURES 
§ 171.51 Application and definitions. 


(a) Application. 

The following definitions, regulations, and criteria are designed to 
establish and implement procedures required by Section 6079 of the 
Anti-Drug Abuse Act of 1988, Public Law No. 100-690, Title VI (102 
Stat. 4181). They are intended to supplement existing law and pro- 
cedures relative to the forfeiture of property under the identified 
statutory authority. They provisions of these regulations do not af- 
fect the existing legal and equitable rights and remedies of those 
with an interest in property seized from their existing obligations 
and responsibilities in pursuing their interests through such 
courses of action. These regulations are intended to reflect the in- 
tent of Congress to minimize the adverse impact occasioned by the 
prolonged detention of property subject to forfeiture due to viola- 
tions of law involving possession of personal use quantities of con- 
trolled substances. The definition of personal use quantities of con- 
trolled substance as contained herein is intended to distinguish be- 
tween those quantities small in amount which are generally 
considered to be possessed for personal consumption and not for dis- 
tribution, and those larger quantities generally considered to be 
subject to distribution. 

(b) Definitions. 

As used in this subpart, the following terms shall have the mean- 
ings specified: 

(1) Appraised Value. “Appraised value” has the meaning given in 
section 162.43(a) of this chapter. 
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(2) Commercial Fishing Industry Vessel. “Commercial fishing in- 
dustry vessel” means a vessel that: 

(i) Commercially engages in the catching, taking, or harvesting of 
fish or an activity that can reasonably be expected to result in the 
catching, taking, or harvesting of fish; 

(ii) Commercially prepares fish or fish products other than by gut- 
ting, decapitating, gilling, skinning, shucking, icing, freezing, or 
brine chilling; or 

(iii) Commercially supplies, stores, refrigerates, or transports fish, 
fish products, or materials directly related to fishing or the prepara- 
tion of fish to or from a fishing, fish processing, or fish tender vessel 
or fish processing facility. 

(3) Controlled Substance. “Controlled substance” has the meaning 
given in 21 U.S.C. 802. 

(4) Normal and Customary Manner. “Normal and customary man- 
ner” means that inquiry suggested by particular facts and circum- 
stances which would customarily be undertaken by a reasonably 
prudent individual in a like or similar situation. Actual knowledge 
of such facts and circumstances is unnecessary, and implied, imput- 
ed, or constructive knowledge is sufficient. An established norm, 
standard, or custom is persuasive but not conclusive or controlling 
in determining whether a petitioner acted in a normal and custom- 
ary manner to ascertain how property would be used by another le- 
gally in possession of the property. 

(5) Owner or interested party. “Owner or interested party” means 
one having a legal and possessory interest in the property seized for 
forfeiture or one who was in legal possession of the property at the 
time of seizure and is entitled to legal possession at the time of 
granting the petition for expedited procedure. This includes a 
lienholder, to the extent of his interest in the property, whose claim 
is in writing (except for a maritime lien which need not be in writ- 
ing), unless the collateral is in the possession of the secured party. 
The agreement securing such a lien must create or provide for a se- 
curity interest in the collateral, describe the collateral and be 
signed by the debtor. Even though one may hold primary and direct 
title to the property seized, this may not constitute a sufficient actu- 
al beneficial interest in the property to support a petition if the 
facts indicate that another person had dominion and control over 
the property. 

(6) Personal Use Quantities. ““Personal use quantities” means pos- 
session of controlled substances in circumstances where there is no 
evidence of intent to distribute, or to facilitate the manufacturing, 
compounding, processing, delivering, importing or exporting of any 
controlled substance. A quantity of a controlled substance is pre- 
sumed to be for personal use if the amounts possessed do not exceed 
the quantities set forth in paragraph (b)(6)(i) if there is no evidence 
of illicit drug trafficking or distribution such as, but not limited to 
the factors set forth in subparagraph (ii). The possession of a narcot- 
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ic, a depressant, a stimulant, a hallucinogin or a cannabis-con- 
trolled substance will be considered in excess of personal use quan- 
tities if the dosage unit amount possessed provides the same or 
greater equivalent efficacy as described in paragraph (b)(6\i). 

(i) Quantities presumed to be for personal use unless evidence of il- 
licit drug trafficking or distribution exists: 

(A) one gram of a mixture of substance containing a detectable 
amount of heroin; 

(B) one gram of a mixture of substance containing a detectable 
amount of— 

(1) coca leaves, except coca leaves and extracts of coca leaves from 
which cocaine, ecgonine, and derivations of ecgonine or their salts 
have been removed; 

(2) cocaine, its salts, optional and geometric isomers, and salts of 
isomers; 

(3) ecgonine, its derivatives, their salts, isomers, and salts of iso- 
mers; or 

(4) any compound, mixture, or preparation which contains any 
quantity of any of the substances referred to in subclauses (1) 
through (3); 

(C) 1/10th gram of a mixture of substances described in clause (B) 
which contains cocaine base; 

(D) 1/10th gram of a mixture of substance containing a detectable 
amount of phencyclidine (PCP); 

(E) 500 micrograms of a mixture of substance containing a detect- 
able amount of lysergic acid diethylamide (LSD); 

(F) one ounce of a mixture of substance containing a detectable 
amount of marihuana; or 

(G) one gram of methamphetamine, its salts, isomers, and salts of 
its isomers, or one gram of a mixture of substances containing a de- 
tectable amount of methamphetamine, its salts, isomers, or salts of 
its isomers. 

(ii) Evidence of possession for other than personal use. Quantities 
shall not be considered to be for personal use if sweepings are pre- 
sent or there is other evidence of possession for other than personal 
use such as: 

(A) Evidence such as drug scales, drug distribution paraphernalia, 
drug records, drug packaging material, method of drug packaging, 
drug “cutting” agents and other equipment, that indicates an intent 
to process, package or distribute a controlled substance; 

(B) Information from reliable sources indicating possession of a 
controlled substance with intent to distribute; 

(C) The arrest and/or conviction record of the person or persons 
in actual or constructive possession of the controlled substance for 
offenses under Federal, State or local law that indicates an intent to 
distribute a controlled substance; 

(D) The controlled substance is related to large amounts of cash 
or any amount of prerecorded government funds; 
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(E) The controlled substance is possessed under circumstances 
that indicate such a controlled substance is a sample intended for 
distribution in anticipation of a transaction involving large quanti- 
ties, or is part of a larger delivery; or 

(F) Statements by the possessor, or otherwise attributable to the 
possessor, including statements of conspirators, that indicate posses- 
sion with intent to distribute. 

(7) Property. “Property” means property subject to forfeiture 
under 21 U.S.C. 881(a)(4), (6) and (7); 19 U.S.C. 1595a, and 49 U.S.C. 
App. 782. 

(8) Seizing Agency. “Seizing agency” means the Federal agency 
which has seized the property or adopted the seizure of another 
agency, and has the responsibility for administratively forfeiting 
the property. 

(9) Sworn to. “Sworn to” refers to the oath as provided by 28 
U.S.C. 1746 or as notarized in accordance with state law. 


§ 171.52 Petition for expedited procedures in an administra- 
tive forfeiture proceeding. 


(a) Procedures for violations involving possession of controlled sub- 
stance in personal use quantities. The usual procedures for petitions 
for relief when property is seized are set forth in Subpart B of this 
part. However, where property is seized for administrative forfei- 
ture pursuant to 21 U.S.C. 881(a)(4), (6) or (7), 19 U.S.C. 1595a and/ 
or 49 U.S.C. App. 782 due to violations involving controlled sub- 
stances in personal use quantities, a petition may be filed pursuant 
to paragraphs (c) and (d) of this section to seek expedited procedures 
for release of the property. A petition filed pursuant to this subpart 
shall also serve as a petition for relief filed under Subpart B of this 
part. The petition may be filed by an owner or interested party. 

(b) Commercial Fishing Industry Vessels. Where a commercial 
fishing industry vessel proceeding to or from a fishing area or inter- 
mediate port of call or actually engaged in fishing operations is sub- 
ject to seizure for administrative forfeiture for a violation of law in- 
volving controlled substances in personal use quantities, a summons 
to appear shall be issued in lieu of a physical seizure. The vessel 
shall report to the port designated in the summons no later than 
the date specified in the summons. When a commercial fishing in- 
dustry vessel reports, the appropriate Customs officer shall, depend- 
ing on the facts and circumstances, either issue another summons 
to appear at a time deemed appropriate, execute a constructive 
seizure agreement pursuant to 19 U.S.C. 1605, or take physical cus- 
tody of the vessel. When a summons to appear has been issued, the 
seizing agency may be authorized to institute administrative forfei- 
ture as if the vessel had been physically seized. When a summons to 
appear has been issued, the owner or interested party may file a pe- 
tition for expedited procedures pursuant to paragraph (a) of this 
section; the provisions of paragraph (a) of this section and other pro- 
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visions in this subpart relating to a petition for expedited release 
shall apply as if the vessel had been physically seized. 

(c) Elements to be established in petition. The petition for expedit- 
ed procedures shall establish that: 


(1) The petitioner has a valid, good faith interest in the seized 
property as owner or otherwise; 

(2) The petitioner reasonably attempted to ascertain the use 
of the property in a normal and customary manner; and 

(3) The petitioner did not know or consent to the illegal use of 
the property or, in the event that the petitioner knew or should 
have known of the illegal use, the petitioner did what reasona- 
bly could be expected to prevent the violation. 


(d) Manner of Filing. A petition for expedited procedures must be 
filed in a timely manner to be considered by Customs. To be filed in 
a timely manner, the petition must be received by Customs within 
20 days from the date the notice of seizure was mailed, or in the 
case of a commercial fishing industry vessel for which a summons 
to appear is issued, 20 days from the original date when the vessel 
is required to report. The petition must be sworn to by the petition- 
er and signed by the petitioner or his attorney at law. If the peti- 
tioner is a corporation, the petition may be sworn to by an officer or 
responsible supervisory employee thereof and signed by that indi- 
vidual or an attorney at law representing the corporation. Both the 


envelope and the request must be clearly marked “PETITION FOR 
EXPEDITED PROCEDURES.” The petition shall be addressed to 
the U.S. Customs Service and filed in triplicate with the district di- 
rector for the district in which the property was seized, or for com- 
mercial fishing industry vessels, with the district director having ju- 
risdiction over the port to which the vessel was required to report. 
(e) Contents of petition. The petition shall include the following: 


(1) A complete description of the property, including identifi- 
cation numbers, if any, and the date and place of the violation 
and seizure. 

(2) A description of the petitioner’s interest in the property, 
supported by the documentation, bills of sale, contracts, mort- 
gages, or other satisfactory documentary evidence; and 

(3) A statement of the facts and circumstances relied upon by 
the petitioner to justify expedited return of the seized property, 
supported by satisfactory evidence. 


§ 171.53 Ruling on petition for expedited procedures. 


(a) Final administrative determination. Upon receipt of a petition 
filed pursuant to § 171.52, Customs shall determine first whether a 
final administrative determination of the case can be made within 
21 days of the seizure. If such a final administrative determination 
is made within 21 days, no further action need be taken under this 
subpart. 
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(b) Determination within 20 days. If no such final administrative 
determination is made within 21 days of the seizure, Customs shall 
within 20 days after the receipt of the petition make a determina- 
tion as follows: 


(1) If Customs determines that the factors listed in § 171.52(c) 
have been established, it shall terminate the administrative 
proceedings and release the property from seizure, or in the 
case of a commercial fishing industry vessel for which a sum- 
mons has been issued, but not yet answered, dismiss the sum- 
mons. The property shall not be returned if it is evidence of a 
violation of law. 

(2) If Customs determines that the factors listed in § 171.52(c) 
have not been established, it shall proceed with the administra- 
tive forfeiture. 


§ 171.54 Substitute res in an administrative forfeiture action. 

(a) Substitute res. Where property is seized for administrative for- 
feiture for a violation involving controlled substances in personal 
use quantities, the owner or interested party may offer to post an 
amount equal to the appraised value of the property (the res) to ob- 
tain release of the property. If the offer is accepted, the payment 
may be in the form of cash, irrevocable letter of credit, or a travel- 
er’s check or money order made payable to U.S. Customs. Upon pay- 
ment, the property will be released to the owner or interested par- 


ty. If the property is evidence of a violation of law or has other 
characteristics that particularly suit it for use in illegal activities, 
the owner or interested party is not eligible for this procedure. 

(b) Forfeiture of res. If a substitute res is posted and it is deter- 
mined that the property should be administratively forfeited, the 
res will be forfeited in lieu of the property. 


§ 171.55 Notice provisions. 

(a) Special Notice Provision. At the time of seizure of property de- 
fined in § 171.51, written notice must be provided to the possessor of 
the property regarding applicable statutes and Federal regulations 
including the procedures established for the filing of a petition for 
expedited procedures as set forth in § 6079 of the Anti-drug Abuse 
Act of 1988 and implementing regulations. 

(b) Notice Provision. The notice as required by section 1607 of Ti- 
tle 19, United States Code and applicable regulations shall be made 
at the earliest practicable opportunity after determining ownership 
of, or interest in, the seized property and shall include a statement 
of the applicable law under which the property is seized and a state- 
ment of the circumstances of the seizure sufficiently precise to en- 
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able an owner or interested party to identify the date, place and use 
or acquisition which makes the property subject to forfeiture. 
WILLIAM VON Raas, 
Commissioner of Customs. 


Approved: April 4, 1989. 
SALVATORE R. MARTOCHE, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 10, 1989 (54 FR 14242)] 
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Appealed from: U.S. International Trade Commission. 


(Decided March 28, 1989) 


Before FRIEDMAN, BissELL, and Mayer, Circuit Judges. 


FRIEDMAN, Circuit Judge. 

These are appeals from determinations by the International 
Trade Commission (Commission) of the validity and infringement of 
various claims of four patents owned by Texas Instruments, Inc., 
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that cover computer components or their manufacture. The infring- 
ing products were manufactured in Japan and imported into the 
United States by Samsung Co., Ltd., and Samsung Semiconductor 
and Telecommunications Co., Ltd. (collectively, Samsung). Since 
both appeals are from various portions of a single Commission deci- 
sion and involve the same technology and closely related claims, we 
decide both appeals in this opinion. We affirm in part, reverse in 
part, and vacate in part. 


A. The Commission Proceedings. 


In February 1986, Texas Instruments filed with the Commission a 
complaint against 19 respondents alleging that they had violated 
section 337 of the Tariff Act of 1930, 19 U.S.C. §§ 1337, 1337a (1982), 
by importing into and selling in the United States computer compo- 
nents that infringed 10 of Texas Instruments’ patents. The Commis- 
sion instituted an investigation of the complaint. During the ensu- 
ing Commission proceedings, 17 of the 19 respondents either settled 
with Texas Instruments or the investigation was terminated with 
respect to them. Only the charges against Samsung are involved in 
this appeal. 

After extensive hearings, the administrative law judge (ALJ) ren- 
dered an initial decision of 800 pages (the longest initial decision in 
the Commission’s history). In the Matter of Certain DRAMs, Inv. 
No. 337-TA-242, Initial Determination (USITC May 21, 1987) (here- 
inafter “ALJ Report’). Texas Instruments’ case against Samsung 
was based on Samsung’s alleged infringement of five Texas Instru- 
ments patents: U.S. Patent Nos. 3,716,764 (the ’764 patent), 
3,940,747 (the ’747 patent), 4,081,701 (the ’701 patent), 4,533,843 
(the ’843 patent), and 4,543,500 (the 500 patent). The ALJ held that 
Samsung had infringed the ’764, the ’701, and the ’843 patents, and 
had not shown that those patents were invalid; that Samsung had 
not infringed the ’747 patent; and that the 500 patent was unen- 
forceable because Texas Instruments had engaged in misconduct 
before the Commission during the discovery phase of the 
proceeding. 

The Commission granted review of certain portions of the initial 
decision. In a 98-page opinion the Commission affirmed-in-part and 
reversed-in-part the ALJ’s decision. Certain Dynamic Random Ac- 
cess Memories, Etc., USITC Pub. 2034, Inv. No. 337-TA-242 (Nov. 
1987) (Commission opinion on Violation, Remedy, Bonding, and 
Public Interest, hereinafter “ITC opin.”). The Commission held: (1) 
the ’764 patent was valid but Samsung had not infringed it; (2) Sam- 
sung had not infringed the ’747 patent; (3) Samsung had infringed 
the ’701 patent; (4) the ’843 patent was valid and Samsung had in- 
fringed it; and (5) the 500 patent was valid and enforceable, and 
Samsung had infringed it. 
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The Commission declined to issue a general exclusion order bar- 
ring the importation of all infringing devices, or a cease-and-desist 
order. It issued a limited exclusion order that barred only importa- 
tion of particular components (and computers containing those com- 
ponents) manufactured by Samsung that infringed specified claims 
of the ’701, ’500, or ’843 patents. 


B. The Commission Decision. 


As indicated, Texas Instruments contended that Samsung’s com- 
puter components infringed five of its patents. The Commission 
found that Samsung had infringed three of the patents (’701, ’843, 
and 500), and that Samsung had not infringed the two other pat- 
ents ("764 and 747). 

Since the determination of noninfringement of the ’747 patent is 
not challenged in these appeals, we do not discuss that patent. 

1. The ’701 Patent. The claims of this patent here at issue cover a 
sense amplifier within a memory device that has an improved 
method of reading the memory circuit so as to increase the speed of 
the circuit with minimal electrical power loss. The Commission re- 
jected Samsung’s contention that the patent was invalid because an- 
other person (Puar) had made the invention before the inventor 
named in the patent. The Commission held that three of the Sam- 
sung computer components known as the 64K, 128K, and 256K 
DRAMs, infringed the ’701 patent. 

A DRAM is a memory device in a computer in which information 
is stored and from which it is retrieved. It is an acronym for direct 
random access memory. “K” represents the potential amount of 
memory stored in the DRAM. Each kilobyte, or K, constitutes 1,024 
units of memory. Thus, the Samsung 64K DRAM could store 65,536 
units of memory. We refer to the Samsung 64K, 128K, and 256K 
DRAMs collectively as the “Samsung DRAMs.” 

The Commission found, and Samsung concedes, that Samsung 
manufactured its 128K DRAM by combining two 64K DRAMs and 
that the Commission rulings and actions with respect to the 64K 
DRAM are equally applicable to the 128K DRAM. 

2. The 843 Patent. This patent covers supplying a boost amplifica- 
tion to a computer to refresh the memory circuit prior to reading of 
the memory circuit contents. The Commission held that the Sam- 
sung 256K DRAM, but not the 64K and 128K DRAMs, infringed 
claims 6 or 7 of this patent. 

3. The 500 Patent. This patent also covers supplying a boost volt- 
age to a memory circuit prior to reading. The ALF had held this 
patent unenforceable because Texas Instruments had engaged in 
improper conduct during the Commission proceedings. The Commis- 
sion reversed that ruling and held that the patent was valid and 
that the Samsung 256K DRAM infringed claims 6 and 7 of the pat- 
ent (the only claims Texas Instruments alleged were infringed). 
(The ALF had found that the Samsung 64K and 128K DRAMs did 
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not infringe those claims and Texas Instruments did not appeal 
that ruling to the Commission.) 

4. The ’764 Patent. Texas Instruments alleged that the Samsung 
DRAMs infringed claims 16, 17, and 19 of this patent. Those claims 
cover a technique for rapid and inexpensive encapsulation in plastic 
of electrical components. The ALJ found that the Samsung DRAMs 
infringed those claims, but the Commission reversed. The reversal 
rested on the Commission’s interpretation of three limitations that 
were present in each of those claims. 

A more detailed description of the claims and analyses of the le- 
gal rulings of the Commission is set forth in parts II and III of this 
opinion. 

C. The Present Appeals. 


In its appeal in No. 88-1090, Texas Instruments challenges the 
Commission’s determination that Samsung’s DRAMs did not in- 
fringe the ’764 patent and that Samsung’s 64K and 128K DRAMs 
did not infringe the ’843 patent. In its appeal in No. 88-1177, Sam- 
sung argues that the Commission erred in upholding the validity of 
the ’701, ’843, and ’500 patents, in reversing the ALJ’s ruling that 
the ’500 patent was unenforceable and in finding that the Samsung 
DRAMs infringed the ’701 patent. Because of the nature of the is- 
sues involved in the two appeals, we discuss Samsung’s appeal first. 


II 


Samsunc’s APPEAL IN No. 88-1177 


A. The ’701 Patent. 
1. Validity. 


When the ’701 patent was issued in 1978 to the named inventors, 
White, et al. (collectively, White), Puar had pending an application 
for a patent covering the same or a similar device. The examiner re- 
jected claims 4-7 and 10 in the Puar application in view of the ’701 
patent. Asserting that he and not White was the first inventor of 
the invention the ’701 patent covered, Puar copied two claims of the 
°701 patent, which covered a sense amplifier in a memory device. 
He thereby provoked an interference between himself and White. 

Since White had filed his patent application prior to Puar’s filing 
date, tc prevail in the interference Puar was initially required to 
show that he conceived the invention or reduced it to practice prior 
to White’s filing date. The Board of Patent Interferences (Board) 
held that Puar could not demonstrate prior actual reduction to 
practice of the invention of the count because his product could not 
“operate successfully in any practical use.” ALJ Report at 320. The 
Board ruled that Puar had established a conception date of “no lat- 
er than December 18, 1975,” which was before White’s conception 
date of January 31, 1976. ALJ Report at 319. The Board, however, 
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awarded priority of invention to White because Puar had not shown 
his own reasonable diligence from just prior to White’s conception 
date to his own filing date. 

After losing the interference, Puar continued his ex parte prose- 
cution of his application. Puar was granted U.S. Patent No. 
4,508,980 (’980), containing claims for a sense amplifier that were 
not involved in the interference. 

Samsung contended before the ALJ that there is no patentable 
distinction between the inventions of the ’980 and the ’701 patents, 
that the ALJ therefore should conduct a new investigation of priori- 
ty of invention between White and Puar, and that if the Commis- 
sion found that Puar was the first to invent, as defined by section 
102(g), then the ’701 patent would be invalid. The ALJ accepted this 
argument, stating: 


The Board’s decision created a dilemma because the sense am- 
plifier [’980] and the sense amplifier in the memory system 
[701] are not patentably distinct. Either Puar or TI should 
have requested clarification or appealed the decision so that the 
parties could be sure who had been awarded priority on the “in- 
vention” that was common to the memory system of White and 
the sense amplifier of Puar. Either party could have put this is- 
sue before the Board. The Board’s dictum indicates that priori- 
ty would have been awarded to Puar. 


ALJ Report at 324-25. The ALJ thus found that the Board had used 
an improper interference count, since the count should have cov- 
ered the sense amplifier alone rather than a sense amplifier in a 
memory device. The ALJ stated: 


In this case the count did not define the common invention. 
The common invention was the sense amplifier. The count 
referred to the sense amplifier in a memory device. 


ALJ Report at 316. 

The ALJ then undertook to determine priority of invention be- 
tween White and Puar with respect to the sense amplifier alone. 
Upon a review of the evidence before her which she set forth in de- 
tail, she concluded that White was entitled to priority because Puar 
had not exercised reasonable diligence during the period from just 
before White’s conception date to his own filing date. The Commis- 
sion did not review that determination; it therefore became the de- 
cision of the Commission. 

In its appeal, Samsung repeats its argument that Puar and not 
White was the first inventor of the invention the ’701 patent covers, 
and it contends that the Commission therefore erred in not holding 
that the ’701 patent is invalid. We hold, however, that the Commis- 
sion’s finding that Puar had not exercised reasonable diligence with 
respect to the sense amplifier alone is supported by substantial evi- 
dence. This conclusion requires rejection of Samsung’s contention, 
since whether the invention of the ’701 patent is viewed as the 
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sense amplifier alone or the sense amplifier in the memory device, 
Puar was not the first inventor of it. 


2. Infringement. 


Samsung’s challenge to the Commission’s findings that the Sam- 
sung DRAMs do not infringe the ’701 patent requires examination 
of the language of the claims. Insofar as here pertinent, claim 1 
specifies the improvement as 


a pair of switching devices each connected to discharge the gate 
of one of the load transistors, each of the switching devices hav- 
ing a source-to-drain path and a gate and a selected voltage ap- 
plied to their gates which is less than said supply voltage, coup- 
ling means for applying a voltage to the gates of the load tran- 
sistors sufficient to turn on the load transistors at a selected 
time, and means for precharging the column lines prior to said 
selected time. 


In less scientific terminology, this claim specifies a pair of ampli- 
fying transistors, or devices, which are each connected to the ampli- 
fier which senses, or loads, the information stored in the memory 
circuit. This accessory pair of devices can be opened or closed 
through timed gates, thereby permitting the addition of extra pow- 
er to one end of the sensing transistor. The final element of the im- 


provement specifies some means for assuring that the memory cir- 
cuit is at a level precharge prior to initial reading. 

Asserted claims 2-6 are dependent upon claim 1 and contain, by 
reference, these limitations. 

Samsung contends that the Commission’s decision rests upon two 
misinterpretations of the claim. First, it argues that the high volt- 
age that its DRAMs supplied to the load transistor’s gates is not 
“less than said supply voltage,” as claim 1 requires. According to 
Samsung, the Commission mistakenly relied upon a chart prepared 
by Texas Instruments in finding that the Samsung DRAMs embod- 
ied this limitation of the claim. 

The Commission specifically discussed and rejected this conten- 
tion. The Commission noted that expert testimony was presented on 
the issue whether the Samsung devices used a selected voltage that 
was less than the supply voltage at these gates. Texas Instruments’ 
expert Hodges testified about the 64K DRAM: “I notice that [the 
voltage is] at less than full level for quite some time * * *. And so 
during the time that it’s functioning to discharge the gate of the 
load transistor’s, it is at a less than supply level.” Trial Transcript 
at 9758. There was similar testimony concerning the 256K DRAM. 
Samsung does not contend that this direct testimony was inaccu- 
rate, only that the charts were mislabeled. In finding infringement 
of this limitation of the claim, the Commission relied, not upon the 
chart, but upon expert testimony that it credited. 
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Samsung’s second contention is that its 64K DRAMs do not con- 
tain a “means for precharging” as recited in claim 1. Means-plus- 
function claims “shall be construed to cover the corresponding 
structure, material, or acts described in the specification and 
equivalents thereof.” 35 U.S.C. § 112, 6. The specification of the 
"701 patent is largely directed toward the major point of novel- 
ty—the use of two sequential transistors to provide amplification 
with a maximum of both speed and power conservation. However, 
column 5, lines 39-42 states: 


During phi baseline, seen in Fig. 4a, the lines 37 and 38 are be- 
ing precharged while phi 1 and phi 2 are zero and phi 3 is high; 
at this time the nodes 61 and 62 are being precharged to about 
(Vdd—2Vt) or the maximum level 68 of phi 3 minus Vt and the 
nodes 35 and 36 will be charged to Vref. 


The means recited is a precharging equalization of the bit lines at 
nodes prior to reading. There were many techniques available to 
those skilled in the art to provide for this equalization, either by 
shorting together the bit lines or by precharging with separate tran- 
sistors. Since these equivalents were available in the art, Samsung 
had only to select a means after learning the principle from the 
White, et al., teachings. The Commission correctly found that Sam- 
sung’s equalization of the bit lines by shorting them together, fol- 
lowed by the use of electrical components to keep “the voltage once 
it is established,” infringed the means-for-precharging limitation of 
claim 1. See Karp testimony at Part III-A-2. 

We therefore uphold the Commission’s finding that the Samsung 
DRAMs infringe claims 1, 2, 3, and 6, of the ’701 patent. Those find- 
ings of infringement fully support the Commission’s exclusion order 
based on infringement of that patent, which expires in 1995. We 
therefore find it unnecessary to consider Samsung’s contention that 
the record contains no evidence to support the Commission’s finding 
that the Samsung DRAMs also infringe claims 4 or 5 of the ’701 
patent. We shall vacate the latter finding. 


B. The 843 Patent. 


The Commission found that Samsung’s 256K DRAM infringed 
claims 6 and 7 of the ’843 patent, which expires in 1997. Those 
claims cover a semiconductor memory device with multiple memory 
storage sites and a sense amplifier which can read the stored infor- 
mation. Both claims include a means for applying a boosting volt- 
age to the address line prior to a reading by the sense amplifier. 
The boost functions to refresh the voltage stored in the memory 
cells. 

Samsung contends that the Commission should have invalidated 
the ’843 patent because (1) the specification did not state the best 
mode of practicing the invention, (2) the specification does not ade- 
quately describe the invention, (3) the claims are indefinite and (4) 
the invention the patent disclosed would have been obvious. 
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1. Best Mode. 


Samsung argues that the specification did not state the best mode 
for boosting the wordline voltage because it did not state any mode 
for doing that. In Hybritech v. Monoclonal Antibodies, Inc., 802 F.2d 
1367, 1384-85, 231 USPQ 81, 94 (Fed. Cir. 1986), we stated: 


Because not complying with the best mode requirement 
amounts to concealing the preferred mode contemplated by the 
applicant at the time of filing, in order to find the best mode re- 
quirement is not satisfied, it must be shown that the applicant 
knew of and concealed a better mode than he disclosed. 


Samsung’s admission in its brief that the inventors themselves 
did not consider the “word boost” feature to be part of the best 
mode of their invention refutes any argument that the inventor 
“knew of and concealed a better mode than he disclosed.” 

Moreover, the patent specification does disclose a mode for boost- 
ing the address voltage to a “magnitude substantially higher than 
said supply voltage.” ’843 Patent, column 7, lines 4445, claim 6. 
For example, at column 5, lines 19-26, the specification adequately 
describes the boosting of the address lines to “a level of Vdd + Vt 
to permit restoration of a full Vdd level in the” memory cell. Figure 
4, trace (a), depicting the timing and voltage on the row line, dem- 
onstrates the exact point at which the boost above Vdd occurs. Jn re 
Barker, 559 F.2d 588, 593, 194 USPQ 470, 474 (CCPA 1977) (draw- 
ings may be included in considering compliance with description re- 
quirement). In addition, the applicant overcame any suggestion that 
boosting circuitry was not adequately disclosed. See part II-B-3. 

The fact that Texas Instruments may have manufactured a 
DRAM containing a different or better form of boosting means is 
not pertinent to whether the specification disclosed “the best mode 
contemplated by the inventor in carrying out his invention.” Sec. 
112, 1st para. The ALJ found that “[t]he record does not disclose 
that the applicant knew of or concealed a better mode than he dis- 
closed,” ALJ report at 463, and the Commission adopted this find- 
ing. ITC opin. at 46. The finding is supported by substantial evi- 
dence and is dispositive of Samsung’s best mode argument. 


2. Description. 


The description requirement in the first paragraph of section 112 
requires that the specification contain 


a written description of the invention, and of the manner and 
process of making and using it, in such full, clear, concise, and 
exact terms as to enable any person skilled in the art to which 
it pertains, or with which it is most nearly connected, to make 
and use the same * * *. 


The ALJ found in the alternative that the addition during the 
prosecution of the ’843 patent of claim language requiring precharg- 
ing to a “selected voltage” that was not the supply voltage added a 
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claim that described an invention not in the possession of the inven- 
tor at the time of filing. The ALJ stated: 


The patent disclosure did not reasonably convey to the artisan 
that the inventor had possession at that time of the midpoint 
charging or sensing concept. 


ALJ Report at 425-26. 
As we recently noted: 


When the scope of a claim has been changed by amendment in 
such a way as to justify an assertion that it is directed to a dif- 
ferent invention than was the original claim, it is proper to in- 
quire whether the newly claimed subject matter was described 
in the patent application when filed as the invention of the 
applicant. 


In re Richard Wright, 866 F.2d 422, 424, 9 USPQ2d 1649, 1651 (Fed. 
Cir. 1988) (emphasis in original). 

This is the essence of the description requirement of section 112, 
first paragraph: whether one skilled in the art, familiar with the 
practice of the art at the time of the filing date, could reasonably 
have found the “later” claimed invention in the specification as 
filed. 

The examiner of the application that matured into the ’843 pat- 
ent recognized that the point of novelty was the “word boost” fea- 
ture. ALJ Report at 389. He stated: “The point of novelty is * * * 
the limitation raising the row voltage level higher than the supply 
level.” ’843 Patent Prosecution History at 34. 

The ALJ recognized that those skilled in the art were able to con- 
struct circuits with mid-point precharging, without referring to the 
specification of the ’843 patent. The ALJ stated: 


The concept of midpoint precharging was suggested in an arti- 
cle entitled “Peripheral Circuit for One-Transistor Cell MOS 
RAMs” by Foss and Harland published in the IEEE Journal of 
Solid State Circuits, Vol. SE-10, No. 5, October 1975. The 
DRAM described in the Foss e¢ al. article includes sense ampli- 
fiers and an array of rows and columns of one transistor memo- 
ry cells at a face of a semiconductor body. 


ALJ Report at 430. The ALJ held the Foss article to be pertinent 
prior art under section 102(b). The Foss article was published nearly 
three years prior to the filing date of the specification of the ’843 
patent. Foss testified that one could use the disclosure of the ’843 
patent specification to provide midpoint precharging, but that the 
designer “would approach it from a fresh design standpoint.” Trial 
Transcript at 11,208. The fact that one skilled in the art would be 
able to construct the invention “from a fresh design standpoint” by 
referring to standard textual materials or other well-known refer- 
ences does not establish that the inventor was not possessed of the 
claimed subject matter—a sense amplifier with a word boost feature 
which also included midpoint precharging. 
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The ALJ found, and the Commission adopted the finding, that 
claims 6 and 7 of the ’843 patent were alternatively invalid because 
they included new matter. ITC opin. at 46. “New matter” rejections 
are properly reviewed under § 112, first paragraph. In re Rasmus- 
sen, 650 F.2d 1212, 1214, 211 USPQ 323, 325 (CCPA 1981). The 
ALJ’s finding that the claims are alternatively invalid for failure to 
meet the description requirement of section 112 if properly con- 
strued is not supported by substantial evidence. (See part [MI-A-1 
for discussion of claim construction.) We therefore reverse it. 


3. Indefiniteness. 


Samsung contends that the failure of the claims to set forth a spe- 
cific circuit or means for supplying the boosting voltage to the row 
line, as depicted in figure 4 of the patent, constituted a failure to 
“particularly point out and distincly claim” the subject matter of 
the invention, as the second sentence of section 112 requires. It con- 
tends that because the boosting feature claim is in means-plus-func- 
tion form, the claim is indefinite since there is no “structure” dis- 
closed in the specification for which equivalents could be deter- 
mined. The examiner initially rejected the claims of the application 
for the 500 patent, of which the ’843 patent application was a con- 
tinuation, for this very reason. The examiner stated: 


With respect to the limitations in claims 1, 11 and 12, as de- 


scribed in the paragraph above, for effecting a complete replen- 
ishing of the storage cell voltage levels, applicants’ description 
in the specification requires the timely operation of the pull-up 
circuitry, e.g., elements 67-73. Thus the claims are deemed in- 
definite as a result of being incomplete. 


’°500 Patent Prosecution History at 29-30. The applicant submitted 
remarks explaining the claim limitation as follows: 


It is submitted that a person skilled in the art could practice 
the invention based on the disclosure, without resort to experi- 
mentation. The control circuit 37 generates the various clock 
voltages of Fig. 4 based upon the inputs RAS, CAS and W (see 
p. 4, lines 19-26). The desired shape of the waveform in ques- 
tion is shown in Fig. 4a. When Pb goes high as seen in Fig. 4d, 
the row line voltage is boosted as seen in Fig. 4a (see p. 8, line 
6). At the time of filing the application there were circuits well 
known in this art for booting [sic] a node to a value above the 
supply voltage level. 


500 Patent Prosecution History at 36-37. The applicant then de- 
scribed an example of just such a circuit given in the specification 
at column 5, lines 31-32 (column 5, lines 35-36, in the ’843 patent) 
as applied to a different node. The applicant also referred to three 
prior patents that described such circuits, stating that these types 
were well known in the art. 
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The public is entitled to know the scope of the claims but must 
look to both the patent specification and the prosecution history, es- 
pecially where there is doubt concerning the scope of the claims. 
McGill Inc. v. John Zink Co., 736 F.2d 666, 221 USPQ 944 (Fed. Cir. 
1984). In defining the claimed word boost feature, the applicant di- 
rected the public to a circuit specifically disclosed in the specifica- 
tion, and also noted that equivalent circuits shown in prior publica- 
tions would be found easily accessible to those skilled in the art. 
The claims were not indefinite. 


4. Obviousness. 


Samsung alleges that, in the light of prior art not cited to the ex- 
aminer, the inventions in claims 6 and 7 of the ’843 patent would 
have been obvious. 

In rejecting this contention, the ALJ properly applied the criteria 
governing obviousness set forth in Graham v. John Deere Co., 383 
U.S. 1, 17-18, 148 USPQ 459, 466-67 (1966). She made findings con- 
cerning the prior art, the differences between that art and the 
claims, and the level of ordinary skill in the art, noting that such 
experience in DRAM design was limited. ALJ Report at 451-53. The 
ALJ properly examined secondary considerations of nonobvious- 
ness, including the unexpected advantage of a reduction in the “soft 
error rate.” ALJ Report at 454-55. Finally, the ALJ concluded: 


Respondents have failed to show by clear and convincing evi- 
dence that the 500 and ’843 patent claims, if narrowly con- 
strued, are invalid under 35 U.S.C. § 103. 


ALJ Report at 456. The limitation in the scope of the claim de- 
scribed was not necessary for her to reach this fully supported con- 
clusion on obviousness. See part ITI—A-1. 

The ALJ’s findings relating to obviousness are supported by sub- 
stantial evidence. The ALJ committed no legal error in finding that 
Samsung had not shown that the invention in the ’843 patent would 
have been obvious to one of ordinary skill in the art. The Commis- 
sion adopted the ALJ’s findings and determination on this issue. 
ITC opin. at 46. We affirm. 


C. The 500 Patent. 


Samsung contends that the Commission erred in upholding the 
validity of the 500 patent and in reversing the ALJ’s ruling that 
that patent was unenforceable. We find it unnecessary to decide 
those issues. 

The Commission’s exclusion order includes a bar on the importa- 
tion of the Samsung DRAMs that infringe claims 6 or 7 of the ’500 
patent or the ’843 patent. In part III-A, we reverse the Commis- 
sion’s determination that the 64K and 128K DRAMs do not infringe 
claims 6 or 7 of the ’843 patent. (The Commission had held that on- 
ly the 256K KRAM infringed.) The effect of our decision is that 





42 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 16, APRIL 19, 1989 


those claims of the ’843 patent are valid and that the three Sam- 
sung DRAMs infringed them. 

The Commission’s exclusion order barred the importation of the 
infringing products “for the remaining terms of the patents.” Both 
the ’500 and the ’843 patents expire on December 15, 1997, since 
Texas Instruments filed terminal disclaimers on those patents cov- 
ering the portion of their terms following that date. Texas Instru- 
ments does not contend that there are any Samsung DRAMs that 
infringe claims 6 or 7 of the ’500 patent that also do not infringe 
claims 6 or 7 of the ’843 patent. 

Accordingly, we need not consider the validity and enforceability 
of any claim of the ’500 patent, since our decision regarding the 
’°843 patent fully supports the exclusion order. We shall therefore 
vacate the Commission’s determinations relating to the 500 patent. 


Ill 


TEXAS INSTRUMENTS’ APPEAL IN No. 1090 


A. The 843 Patent. 


The Commission, adopting the ALJ’s determination, found that 
only the Samsung 256K DRAM, but not the 64K and 128K DRAMs, 
infringed claims 6 and 7 of the ’843 patent. Texas Instruments chal- 
lenges the Commission’s ruling on the latter two DRAMs. 


The ALJ based her finding of noninfringement on her interpreta- 
tion of the following language in claims 6 and 7: 


means for precharging the sense nodes to a selected voltage lev- 
el prior to an active operating cycle. 


The ALJ interpreted the words “selected voltage level” to mean 
“supply voltage level,” and the words “means for precharging” to 
require use of an accessory circuit—so-called “equalization circuit- 
ry’—to accomplish the precharging. Since the Samsung 64K and 
128K DRAMs concededly do not include either of those limitations 
as thus construed, the ALJ found that those DRAMs did not in- 
fringe claim 6 or 7 of the ’843 patent. 

We hold that the ALJ misconstrued both of those terms, and that 
she (and the Commission) erred in finding noninfringement by the 
Samsung 64K and 128K DRAMs. 

1. The ALJ, after a careful examination of the prosecution history 
and the specification, held that the term “selected voltage” was in- 
tended to refer to a voltage that was not required to be the same 
voltage as the supply voltage, i.e., that it covered so-called “mid- 
point charging.” The ALJ recognized that under this interpretation 
of the claims, Samsung’s 64K and 128K DRAMs literally infringed 
the claims because those DRAMs had midpoint charging. She con- 
cluded that the literal construction of the claims rendered them in- 
valid. To avoid invalidity, the ALJ construed the claims to cover on- 
ly precharging to the “supply voltage level.” She held that the Sam- 
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sung 64K and 128K DRAMs did not infringe the claims as thus 
“proper{ly]” construed because “the Samsung 64K DRAM does not 
precharge the sense nodes on the column line (or the bit lines) to 
the supply voltage level.” ALJ Report at 524. 

The prosecution history of the patent explains the reason for in- 
serting and the meaning of the words “selected voltage levels.” The 
843 patent application was a continuation of an application that al- 
so resulted in the issuance of the ’500 patent and its parent patent, 
No. 4,239,993 (the 993 patent). Claim 1 of the 993 patent applica- 
tion specified 

means for precharging the sense nodes to said voltage level pri- 
or to an active operating cycle. 


993 patent, column 6, lines 54-55. The “said voltage” referred to 
the “supply of given voltage level” in the immediately preceding 
clause. Column 6, line 53. This voltage is also termed the supply 
voltage, or Vdd. Though the supply voltage of then current models 
and the preferred embodiment was 5 volts (column 1, line 41, and 
column 2, line 44), the broad language of the claim shows that 
precharging would be to whatever specific voltage the supply volt- 
age was. 

After the application was filed, a company named MOSTEK be- 
gan selling a DRAM with midpoint precharging. Rather than 
achieving equalization of the bit lines before reading by charging 
them to the supply voltage, Mostek used the Foss technique of 
charging the lines at a point about half way between ground and 
supply voltage. ALJ Report at 423. Seeking broader claim coverage 
that would reach this competing DRAM, Texas Instruments filed a 
new application that became the ’843 patent, in which it substituted 
the words “selected voltage” for the prior words “said [supply] volt- 
age.” Texas Instruments told the examiner that “the 993 patent 
specification inherently disclosed midpoint sensing, even though it 
was not suggested in the embodiment in the specification.” Jd. The 
examiner did not object to the claims as interjecting “new matter.” 

The ALJ ruled that in thus amending the claims, Texas Instru- 
ments had added “new matter” not supported by the specification. 
To preserve the validity of the claim, the ALJ construed the amend- 
ment which changed “said voltage level” (supply voltage) to “‘select- 
ed voltage level” as limited to the supply voltage level. She stated: 


The principal difference between the ’500 patent and the ’843 
patent is that the ’843 patent, read literally, does not require 
that the sense nodes or the column or bit line be precharged to 
the level of the supply voltage. The ’843 patent, read literally, 
would cover midpoint charging or midpoint sensing devices, 
while the ’500 patent would not. 

Because of the evidence that this change from the wording of 
the 500 patent to the wording of the ’843 patent added new 
matter that was not disclosed in the original grandparent appli- 
cation for the ’993 patent filed in 1978, the claims of the ’843 
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patent have been construed to cover only precharging to the 
supply voltage level * * *. 

The validity of the ’843 patent claim is saved by claim con- 
struction. The only construction of the claim language that 
does not make the claims invalid for adding new matter is that 
the “selected level” of precharge is substantially the full power 
supply level * * *. Circuits that are precharged below substan- 
tially the full power supply level are not the same as or the 
equivalent of the disclosed circuit. 


ALJ Report at 475-476. 

Ambiguous claims, whenever possible, should be construed so as 
to preserve their validity. ACS Hosp. Systems, Inc. v. Montefiore 
Hosp., 732 F.2d 1572, 1577, 221 USPQ 929, 932 (Fed. Cir. 1984). This 
rule of construction, however, does not justify reading into a claim a 
limitation that it does not contain and that the patentee deleted 
from the claim during prosecution. Cf. E.I. DuPont de Nemours & 
Co. v. Phillips Petroleum Co., 849 F.2d 1430, 1434, 7 USPQ2d 1129, 
1131 (Fed. Cir. 1988). 

Here Texas Instruments broadened the claim during prosecution 
to cover the competing MOSTEK DRAM. It is not “improper to 
amend or insert claims intended to cover a competitor’s product the 
applicant’s attorney has learned about during the prosecution of a 
patent application.” Kingsdown Medical Consultants, Ltd. v. Hollis- 
ter Inc., 863 F.2d 867, 874, 9 USPQ2d 1384, 1390 (Fed. Cir. 1988). 

It was not permissible for the ALJ, in order to preserve the validi- 
ty of the claims, to rewrite them to add a limitation that the paten- 
tee had eliminated during prosecution, and then hold that the chal- 
lenged devices (the Samsung 64K and 128K DRAMs) did not in- 
fringe the rewritten claims. The ALJ was of the view that claims 6 
and 7 of the ’843 patent were invalid because they contained “new 
matter”—a view we do not share—and she alternatively found the 
claims invalid. (See part II-B-2 for discussion of alternative find- 
ing.) We cannot, however, sustain the Commission’s findings that 
the Samsung 64K and 128K DRAMs do not infringe claims 6 or 7 of 
the ’843 patent because those DRAMs do not precharge to the sup- 
ply voltage level. 

2. The ALJ found that the Samsung 64K and 128K DRAMs did 
not infringe the ’843 patent for the further reason that those 
DRAMs do not include the “means for precharging” specified in the 
patent. According to the ALJ, claims 6 and 7 require the use of 
“equalization circuitry’—an accessory circuit—to achieve the 
precharging, because that is the only means for precharging that 
the specification disclosed. The ALJ stated: 


The two steps disclosed in the 843 patent specification require 
the use of a power supply to equalize the two sides of the bit 
line, followed by a pull-up of the bit line to a full power supply. 
The Samsung 64K DRAM shorts the bit lines together by 
means of transistors, so that the two bit lines share the same 
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charge. It does not use a separate power supply to bring the lev- 
el of the bit lines to the power supply level. 


ALJ Report at 525. 

The ALJ held, therefore, that “[p]recharge is then accomplished 
by two distinct steps, equalization followed by affirmative 
precharge.” ALJ Report at 402. 

Since the claims are written in means-plus-function form, we look 
to the specification to determine what are the “means for precharg- 
ing” that the patent discloses. See 35 U.S.C. § 112, 6, which states 
that such claims “shall be construed to cover the corresponding 
structure, material, or acts described in the specification and 
equivalents thereof.” This provision 


means exactly what it says: To determine whether the claim 
limitation is met literally, where expressed as a means for per- 
forming a stated function, the court must compare the accused 
structure with the disclosed structure, and must find the 
equivalent structure as well as identity of claimed function for 
that structure. 


Pennwalt Corp. v. Durand-Wayland, Inc., 833 F.2d 931, 934, 4 
USPQ2d 1737, 1739 (Fed. Cir. 1987) (in banc), cert. denied, —— US. 
——, 108 S. Ct. 1226 (1988) (emphasis in original). 

The specification described the precharging process in rather 


technical terms. As the ALJ explained it, the precharge portion of 
the cycle begins upon completion of the read or write cycle. First, 
equalization is achieved by shorting the bit lines together at a volt- 
age near the ground voltage. “Next, the bit lines are precharged 
from the voltage supply. The bit lines are raised from near Vss or 
ground to a full Vdd power supply voltage. The clock voltage Psi ap- 
plied to the gates of the precharge transistors 58 and 59 is boosted 
above Vdd to permit full Vdd bit line precharge.” Jd., citing ’843 
patent, spec. col. 5, In. 66 to col. 6, In. 2 (emphasis in original). 

The structure disclosed in the ’843 patent is, therefore, an acces- 
sory circuit attached at nodes which brings the voltage of the bit 
lines to the proper precharge. The function of this structure is to 
provide a stable and equal baseline voltage to the bit line prior to 
reading or writing. 

The ALJ held that the 64K Samsung DRAM did not contain this 
structure and function. This was a factual finding which we review 
to determine whether substantial evidence supports it. We conclude 
that this finding does not have substantiai evidentiary support. 

The only evidence relating to this issue was the uncontradicted 
testimony of Samsung’s expert, Joel Karp, which the ALJ did not 
question. His testimony shows that the precharging means of the 
Samsung 64K DRAM (and, necessarily, of the Samsung 128K 
DRAM) contains the same structure as the ’843 patent described to 
perform the same function, namely, equalization followed by tran- 
sistor mediated precharging. 
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Q: And so your point is that there is an equalization period fol- 
lowed by a precharge period? 

Karp: Right. 

Q: And in the 843 and 500 patents, that same sequence of 
events occurs, is that right? 


Karp: Well, not that same sequence of events. Something simi- 
lar to that. In the patent there is no method of equalizing the 
bit lines to a midpoint. 


Trial Transcript at 12,941. Mr. Karp then more fully described the 
structure and function of the 64K added circuit, which maintains 
the precharge: 


* * * [T]t was basically to fix the problem that the device had 
where what they were doing was, they shorted all the bit lines 
together and got the thing sitting at the midpoint, but if they 
left, if they tried to operate the circuit in a mode which is 
called burst refresh, which means that the circuit is inactive for 
a long period of time, the circuit sometimes had a tendency to 
leak off, and so that it lost that charge. 

* * * * * * * 

So it basically keeps that voltage once it is established, it 
keeps it there and doesn’t let it leak off so that it is a very, very 
high resistance that doesn’t really play a role in the setting of 
the voltage at all. 


Trial Transcript at 12,948-49. Thus, Samsung could not build a 
DRAM with midpoint precharging of the bit lines without providing 
the claimed and disclosed accessory circuit of the ’843 patent. 
Samsung contends that the accessory circuit performs in a differ- 
ent way because the amount of current the circuit supplied is small 
in comparison to that of the ’843 patent. The exact amount of cur- 
rent that passes in the “precharge means,” however, is not a claim 
limitation. That current is, in fact, used in the 64K was admitted by 
Samsung’s expert Karp. As Karp stated in a colloquy with the ALJ: 


Karp: The line picks up the natural voltage created by all the 
charge sharing [during shorting of the bit lines together] and 
then there is sustaining action that occurs after that point to 
hold it at that potential. 


JupGE Saxon: I don’t understand that. You mean LA just sus- 
tains it? 


Karp: There is a circuit that keeps the voltage there, but it 
does not initially set the voltage. 


JupGE Saxon: That’s electric, though, and it is putting power in? 
Karp: To node LA, yes. [Emphasis added.] 


Trial Transcript at 12,931. 

The ALJ concluded that there was no “precharge means” in the 
64K DRAM because, she found, “ijt does not use a separate power 
supply to bring the level of the bit lines up to the power supply lev- 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 47 


el.” ALJ Report at 525. This finding is not supported by substantial 
evidence. It reflects her erroneous view that the bit lines must be 
brought to full power supply. Claims 6 and 7, however, literally cov- 
er midpoint precharging. 

To meet this precharging limitation of the claims, a DRAM must 
have a circuit to satisfy the precharge means, but that circuit need 
not provide power to the extent of a full power supply. Under sec- 
tion 112, paragraph 6, the DRAM must have the equivalent struc- 
ture which performs the identical function. Here, the evidence 
shows without contradiction that the 64K, and therefore the 128K, 
Samsung DRAMs both have a precharging circuit which feeds elec- 
trical power into the bit lines to establish precharged and equalized 
bit lines prior to the operating cycle. 

The Commission adopted the ALJ’s erroneous construction of the 
claims and her finding that the 64K and 128K DRAMs did not in- 
fringe. ITC opin. at 44-45. Since under the correct construction of 
the claims those DRAMs do infringe, we reverse those determina- 
tions and hold that the 64K and 128K Samsung DRAMs infringe 
claims 6 and 7 of the ’843 patent. 


B. The ’764 Patent. 


We find it unnecessary to reach Texas Instruments’ contention 
that the Commission erred in reversing the ALJ’s findings that the 
Samsung DRAM infringed claims 16, 17, and 19 of the ’764 patent. 
In part I-A, we have upheld the Commission’s determination that 
the ’701 patent is valid and that the Samsung DRAMs infringed the 
claims of that patent here involved. As in the case of the 500 pat- 
ent, Texas Instruments does not contend that there are Samsung 
DRAMs that would infringe only the ’764 patent but not the ’701 
patent. The ’701 patent expires in 1995, and the ’764 patent expires 
in 1990. 

The Commission’s exclusion order is directed only to the Samsung 
DRAMs involved in this litigation and that order is sustainable on 
the basis of the ’701 patent. There is thus no occasion for us to de- 
cide the question of infringement of the ’764 patent. We shall there- 
fore vacate the Commission’s determination that the Samsung 
DRAMs do not infringe claims 16, 17, and 19 of the latter patent. 


CONCLUSION 


The determinations of the Commission that Samsung has not 
shown that claims 1, 2, 3, and 6 of the ’701 patent are invalid, that 
Samsung’s DRAMs infringed those claims, and that the Samsung 
’256K DRAM infringed claims 6 and 7 of the ’843 patent, are 
AFFIRMED. 

The Commission’s determination that the Samsung 64K and 
128K DRAMs did not infringe the ’843 patent is REVERSED. 
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The Commission’s determinations that Samsung has not shown 
that claims 6 and 7 of the ’500 patent ware invalid, that the ’500 
patent is enforceable, that claims 4 or 5 of the ’701 patent are in- 
fringed, and that Samsung DRAMs do not infringe the ’764 patent, 
are VACATED. 

The Commission’s exclusion order is modified by deleting there- 
from the reference to “claim * * * 4,5 * * *” of the ’701 patent, and 
to “claims 6 or 7 of U.S. Letters Patent No. 4,543,500.” 

Costs 

No costs. 

AFFIRMED IN PART, 
REVERSED IN PART, 
and 


VACATED IN PART. 


ERRATUM 


(Appeal No. 88-1427) 


Mitsu! Foops, INc., PLAINTIFF-APPELLANT v. UNITED STATES, DEFENDANT- 
APPELLEE 


(Decided February 8, 1989) 


Please make the following correction to Appeal No. 88-1427, pub- 
lished in the Customs BuLLeETIN, Vol. 23, No. 9, dated March 1, 1989: 


Page 13, line 28, delete “includes” and insert “does not include”. 


#U.S. G.P.0. 1989-241-040: 80035 
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